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CUTORS — Preliminary fees |of accepting the trust under its 
ne id by an executor to enable |inherent jurisdiction the court | DISTRICT COURTS — Have jur- 
Gover to qualify in this state are | appointed trustees under the ap- isdiction in actions to recover 
Bot proper expenses to be paid | plicable statute relating to build- damages under the Emergency 
Hrom the assets of the estate. |ing and loan associations, RS. Price Control Act. : 
nt yunty Orphan’s Court.| 17:12-82 and vested the substitu- PENALTY — Damages recover- 
ae he atter of the Estate of|ted trustee with all the rights, able under the Emergency 
cmt tling#@ila 1. Hirshland, deceased, on | powers and priveleges under RS. Price Control Act are not pen- 
_ All-air ns to Executor’s ac-|17-12-1 et seq. There was notice alties but ‘natletin to recover 
ur — to all shareholders including ex- damages.” 
ar ruary 27, : ceptant. No appeal was taken ACTIONS he aetten te th 
all from that order. ee oe “ 
— ne executor in its principal Thereafter the trustees liquid- mnatatet Const ersenconsiy on- 
anna eC pti, aga titled does not affect the cause 
unt prayed allowance for ie , oo a 
Satie tae tee ie toe (Continued on page 2, col. 1) of action. 
— er. pore east ae - EMERGENCY PRICE CONTROL 
yes - eA Se eae Arthur T. Vanderbilt Dean ACT — Actions to recover 
| ; on te io eee Of N. Y. U. Law School damages for violations under 
beta 1 he condition of the Executor =k mee re — in the 
istric ourt. 
: M ne siduery lesatess Sled Orange District Court. 
2 = wn these expenditures Joseph Walters, Plaintiff v. Stan- 
th: “ = thet the eecutes ley Melavas, Defendant. 
t ‘ iid have paid these On motion to quash summons 
th if and that they were and strike out state of de- 
- proper administration ex- mand. 
: the Estate. For plaintiff: Bartholomew & 
: : Dwyer. 
king institution of aj For defendant: Luke M. Mc- 
State, having corporate | Kenny. 


act in a fiduciary ca- | 
ist before it is permit- 
as in a fiduciary ca-| 
New Jersey, meet cer- 
legal requirements. 
nded for the obtaining 
ficate of authority, fil- 
*., are preliminary ex- 
ade prior to and for 
se Of qualifying the 
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Chancellor Harry Woodburn 
Chase of New York University 
announced the appointment of 
Professor Arthur T. Vanderbilt, 
former president of the Ameri- 
can Bar Association, as Dean of 


niture 
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Newark. 
rket 2-1 
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d the Treasurer of 

f New Jersey for such 
qualifying to act in 

capac must be 
Executor and are 
expenses to be paid 

ssets of the Estate. 
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Frank H. Sommer who is retir- 
after fifty years of associa- 
tion with the institution as 
student, teacher, and adminis- 


trator. 
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the 


: ; | Professor Vanderbilt, 
» AND LOAN ASSOCI- | ber of the faculty since 1914, wil 
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ore IONS — Trustees have pow-|assume his new post on Sep 
ite to hire counsel under R.S.|tember 1 at which time Dr. Som- 
p/2-8 and the right to pay|mer will retire as Dean-Emeri- | 
weensel fees for services rend-|tys| Both Dean Sommer and | 
MP AN a. | Dean-elect Vanderbilt have long | 
ill b- trustees of a Building |peen active in public affairs, | 
d Lovn Association submit- |particularly in their native State | 
New =s*’ Mg thy trust to the jurisdic- | of New Jersey. } 
(ARK. N.4@n of he court is a class bill. | ; eae . - a asad 
Sequelae? — GREGOR — dn caper) 2° Snir member ct Se hee 
Chancery is res adjudicata|Ulties of New York University, | 
— d cannot be attacked col- | Pe2n Sommer has, through the | 
——— eral years, endeared himself to his| 
; . ten re colleagues and to the thousands 
ctal le Pag “pet gn of men and women who were 
= ot je Lianidintion ¢ his students,” Dr. Chase said. 
lo DP C P] $Sten “His contributions to the institu- 
tion and nation are written in 
1943 the accomplishments of the] 
‘ ceptant Thomas graduates of the School of Law| 
: during the past half-century 
— 
— fe ees: Samuel Kauf- “We are most fortunate that 
. ‘ the Deanship will be occupied by | 
ORS 1s to the account of | Professor Vanderbilt, an able at- | 
BFS + in dissolution and|torney and teacher, who began | 
aat if a Building and/his private practice in the law | 
e A iation loffice of Dean Sommer in 1910. | 
Dean-elect Vanderbilt, who now 
stockholder’s excep- | becomes our senior professor of 
7 - m & trustee’s final report|law. brings to his new-post a 
aad pe |background rich in legal prac- | 
Le trustees in dissolu-|tice and a proven record as a} 
thay Association filed a | leader and administrator.” 
iMéering j si j | 
cae featznations| ‘The newly appointed Dean, a 
1 of the Court. Instead | (Continued on page 7, col. 1) 








the School of Law to succeed Dr. | 


mem- | 


| Of Errors And Appeals 





of Price Administration, Leon 

Henderson: William E. Sand- 

meyer. 
Lyons, D. C. J. 

The plaintiff, Joseph Walters, 
who rented premises from the 
defendant, Stanley Melavas, 
brings this suit to recover for 
over-charges of rent. The action 
is brought to enforce a right 
created by Section 205 (e) of 
the Emergency Price Control 
Act of 1942. The State of De- 
|mand, as originally filed, con- 
|tained five counts based on rent 
over-charges for five months and 
each count demanded judgment 
for Fifty-Two Dollars ($52.00). 
|By amendment, the first three 
| counts were eliminated and each 
lof the remaining counts now de- 


| 





| 





!mand judgment for Fifty Dol- 
jlars ($50.00). 
| (Continued on page 3, col. 3) 





‘Rules Amended By Court 


The Court of Errors and Ap- 
peals, on March 11, 1943, Amend- 
ed rules 21 and 23 


For Administrator of the omnce | 


By J. L. Bernstein 


By and Iarge, the lot of a law 
student today is not a happy 
one. He is obliged to sit through 
long, windy lectures. during 
which he learns that judges dis- 
agree with each other and the 
lecturer with the judges; and to 
wade through dry books clutter- 
ed with the useless lumber of 
centuries. Then he spends 
dreamy months in the corner of 
some law office, mastering the 
medieval gibberish of forms and 








Our New Editor 


ALFRED C. CLAPP 





We take pride in announcing 
that with this issue Mr. Alfred 
C. Clapp assumes the editorship 
of the New Jersey Law Journal. 
Mr. Clapp received the degree 
of Ph.B. at the University of 
Vermont in 1923, and in 1927 re- 
ceived the degree of LL.B. from 
Harvard University Law School. 
He served his clerkship in the 
}offices of McCarter & English 
|from 1927 to 1930, and was ad- 
|mitted to the New Jersey Bar as 
jan attorney in 1929 and as coun- 
|sellor in 1936. He now holds the 
| office of Deputy Surrogate of Es- 
sex County, and is engaged in 
the general practice of the law 
at 744 Broad Street, Newark. 








The amended rules follow, 
bold face type indicating the} 
| portion of the rules which have | 
{been added to the old rules. 

21. The appellant or plaintiff 
in error shall provide a state of| 
case, which shall contain, in ap-| 
peals in equity, the pleadings, | 


proofs and order, decree or judg- 
with the petition ap- | 
in error, or in appeals} 
in cases the record 
and so much of the transcript of 
the proceedings at the 


t 


nent: of 
ment; da 


peal, or, 


ivi at law, 


| 
jal as| 


TY 
Ul 


| will adequately exhibit the ex-| 


ceptions relied on for reversal, 
with the assignments of errors 
and joinder in error, or grounds 
of Appeal, the reason given in 
the court below for the judicial 
action complained of, and any 
other document proper to be 





(Continued on page 7, col. 4) 





During 1935 and 1936 he con- 
tributed a regular column to our 
Journal entitled “Recent Case 
Comment” and has since then 


|}been a member of our contribut- 


editorial board. 

Mr. Clapp is a member of the 
American Law Institute, Ameri- 
can Judicature Society, Ameri- 
can, New Jersey, and Essex 


ing 





The Good Old Days of Law 





writs. To cap it all, he has the 
trying and tricky bar examin- 
ations to worry about. There 
was a time, however, when neo- 
phytes in law led a far happier 
and idyllic existence. 


Let us follow the carreer of 
young “William Whitestone” a 
law student of the eighteenth 
century as he busied himself in 
what was euphemistically term- 
ed “preparing for the bar” in 
that day, William was the son of 
a wealthy planter in. Virginia—- 
a neighbor and contemporary of 
George Washington. Since there 
were exceedingly few schools 
which William might attend in 
America, he had been sent to 
England, where he had complet- 
ed the courses at Eton and Ox- 
ford. Now, the proud and per- 
plexed parents, having to decide 
once more what is to be done 
with William, have determined 
that he shall become a lawyer. 


Strangely, there were no law 
schools at either of the great 
universities of Oxford and Cam- 
bridge. Law was taught only at 
the “Inns of Court”, a collection 
cf private schools in London. To 
understand the historical rea- 
son for this, it is necessary to 
refer back to Fortescue, a fam- 
ous legal writer of the four- 
teenth century. The language in 
use at the universities, so it ap- 
pears, was Latin, whereas law 
had to be learned in three 
tongues, viz: Latin, French and 
English. The first was used in 
all writs, the second (since the 
Norman Conquest) was the legal 
language of the courts, while 
the third was the common 
tongue. The Inns were thus es- 
tablished by the several socie- 
ties of lawyers as the law 
schools the country. 

But even before the lawyers 
occupied them, the Inns had a 
long and romantic history. The 


of 


original residents were the 
Knights Templars, the fabled 
soldier-monks of the Middle 


Ages. To this very day, some of 
these gallant Crusaders lie with- 
in the grounds dust and 
cross-legged effigy. The knights 
built the and used them 
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for their but having 


in 


Inn 
temple } 
Tata 
Pope 


tury, 


in 
the 
was banished from 
The lawye! 


der 





County Bar Associations 

Mr. Clapp is author of “Will 
and Administration in New Jer- 
sey”, published in 1937 and 
plemented in 1939 and 1942. He 
is also author of a plan for a 
simplified court system for New 
Jersey. He has been instructor 
of Chancery Practice at the 
Mercer Beasley Law School, 
and of Probate Practice for the 


f ‘ 
« 


New Jersey Institute for Prac- 
ticing Lawyers. 

In 1941 he held the office of 
Vice President of the Essex 


County Phi Beta’ Kappa Associa- 
tion and at present holds the 


office of Secretary of the Essex 
County Bar Association. He is 
also a volunteer Presiding Offic- 
er of the Office of Price Admin- 
istration. 


Bar Examinations 
April 1, 2, 1943 
Counsellors’ Examinations 
April 8, 9, 1943 
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to save them from \ 
they learn to 
tice dancing and 
times.” Ben Jonson, the 
Elizabethan dramatist, 
sampling life at the term- 
ed them “the noblest nurseries 
of humanity and liberty in the 
kingdom.” But it is barely pos- 
sible that he had his tongue in 
cheek, for the line appears 
his play, “Every Man Out of His 
Humor”. 
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OPINIONS — veppr-ennnenamagaps by may true- —tl nder paragrage = of RS. “ag legatee: Thomas Kel- | reliance must be placed upor Contin 
tee. It charges failure to comply 34:15-12 where there is no ap- | ly, jinference from the pri 
with Rule 106. This was discus- plication of force directly to/|For po Surrogate as guardian|the decision depends in : an 
(Continued from page 1) sed supra and this point fails for| the abdominal wall, conclusive} ad litem for~ Donald Nixon. | ¢ ise very much ‘oe thy : Bese- © 
ated the assets that had come| ‘he reasons stated above proof is required of the five} Grace H. Nixon and Charles|facts and surroundings , ree 
into their possession and re- (b) That the trustees in filing points enumerated in the; Nixon, minors, and for William] the case presents. 
ceived the instructions of the|the bill submitting the trust did| _ Katute. . : Nixon in a service: An- Considering 
court with respect thereto. These | not comply with rule 258 in that New Jersey Supreme Court. j drew Varga, Jr. whole the testator’s liz 
proceedings were also on notice | they failed to sive notice to each City of Atlantic City, Prosecutor | Rosecrans, C 'P. J licity in the maki: tps 
vs. Michael Santangelo, Peti-} ‘nis is an appeal 
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to the shareholders and were|person of the time, place and an a ; 
never reviewed. The trustees] object of the bill ten days prior|  Uoner-Defendant in common a purported | evidence and observati te 
liquidated all the assets, filed/to the application This was a pe -osraagpal to A ee Cone ll of Edwar m, deceased. | Witnesses and their demea agp 
their final report and account class bill and the cestius que Pleas, which on appeal alirm- he contention of the appellant the stand leads to the « 1Ci : "i 
pursuant to the above statute. Mirycstest were too numerous to ed award of Bureau. lis that the will was the product that the burden cast vo . 
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the exceptions as amended. The/cluding exceptant. There was no| The petitioner claimed to have The pape ed 
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ABSTRACTS of proceedings in Chancery and United States 
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CERTIFICATES of regularity of proceedings or corporate 
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shared with the rest. 
was considered an unpardon- 


pgp Pre eae 0) able insult to lift a drink to the In Rent Cases tion under this subsection may |Court of the United States in the 
yee %& ‘ e __|lips without first bowing solemn- | Changed be brought in any court of|leading case of Huntington v. 
_ William Whitestone, of |ly to one’s neighbors. Dinner | competent jurisdiction, and|Attrill, 146 U. S. 657, 13 Sup. Ct. 
sol y heard of the rollick-|ended, students, Benchers, and | Whereas, it was a requirement| Shall be instituted within one|224. This test was followed and 
we xistence at t Inns,|even judges and barristers, if/of Maximum Rent Regulation year “after delivery is com-|applied by our own Court of Er- 
i -founded rumors any were present, danced t0-/ that in all cases seeking posses-| Pleted or rent is paid. The pro-|rors and Appeals in the case of 
‘ ng and even revels on a/gether in their gowns. Occasion-|sion a notice had to be served| Visions of this subsection shall|the State of New York, v. Coe 
tape scale had not passed him |ally, the merriment was followed/on both the tenant and the| not take effect until after the}Manufacturing Company, 112 
es H in company wW!1 by readings of law, led by vari-|area Rent Office at least ten| expiration of six months from|N. J. L., 536. In the Attrill case, 
el fortunate gentleme jus Benchers, or by debates of |days prior to starting action, the| the date of enactment of this|supra, the court at page 667 said, 
K ¥ d he made haste to en-|moocted questions, but attend-|gmendment now provides that| Act.” “Penal laws, strictly and 
- T t saan at such times was not com~-/in non-payment of rent cases,no} Section 205 (c), so far as per- properly, are those imposing 
rn . As a contemporary cynic | notice prior to starting action is|tinent, provides as follows: punishment for an offence 
ms mil it, “the students at€/necessary unless required by “The district courts shal]| Committed against the state 
ats d -quares—all set ay to the bar.” |local law. The requirement of] have jurisdiction of criminal and which, by the English and 
vs _ bustling indeed, for their gusta-| notice to the Area Rent Office proceedings for violations of American Constitutions, the 
: “Bed his interest comfort and wellbeing, NO-| when action is commenced re-| section 4 of this Act. and con-| ¢xecutive of the state has the 
met Pri f mello was overlooked. A long list} mains in force. That notice currently with State and Ter-| Power to pardon. Statutes giv- 
‘ing re- of menials was employed to in-| should give the title of the cause,| ritorial courts, of all other| i 4 Private action against 
- d fav the sure proper commons, and their|the court in which action is proceedings under section 205 the wrongdoer are sometimes 
‘ ir of Oxford. Thus,|/duties meticuolusly set forth.| pending, the docket number, if] of this Act spoken of as penal in their na- 
am moved his be-/|‘Thus, the Brewer was obliged to possible (if giving docket num-| The jurisdiction of the dis- ture, but in such cases it has 
g tory room |bring in the beer one week, and|pber will delay the notice omit tviot enmet of thle state ts dem Been pointed out that neither 
trip of nanda require aie x 3 ea |mons and the grounds os the | Revised Statutes of New Jersey Ahn 
neen ded und 1s that he at @ month's supply | action. If the notice of eviction | 1937 as follows: a eee eee ae 
; M ays in the cel The |is not timely the Area Rent Of- — The question whether a 
pablics and d AmONE Cook was required to supervise | face may find it necessary to re- “Every action of a civil na-| statute of one state, which in 
Prana ip’. In other words, |. purchase of the meat, and|auest the District Court to ad-| ‘Ure at law, or to recover any! some aspects may be called 
dmi-sat ged to dine regularly | x utioned to charge “no more Sak ee sable te iar jin. | Penalty imposed or authorized} penal, is a penal law in the 
- oy lengua | as spent.” He had as a eee nein gael possible de- by any law of this state, where| international sense, so that it 
not the ¢ MMONS, | »erquisite, the kidneys of all a pa tadadil mane iadbii the debt, balance, penalty, cannot be enforced in the 
high way ays attended by ap-| of mutton. The Porter saw see promptly. These saiihiees pall damage or other matter in dis-| courts of another state, de- 
he burd —_— oe it no loose persons in- | pe ‘ ed a 2 anit es "| pute does not exceed, inclu-| pends upon the question 
once ofa s drew b sowns | ..4ed the butterie. and had as a —_ sive of costs, the sum or value} whether its purpose is to pun- 
. the pla its, aud ke ; the perquisite the chippings of bread of Five Hundred ($500.00) Dol-| ich an offense against the pub- 
A not nights before them, | ond ast. drink droppings of | Current Decision lars, shall be cognizable in the lic justice of the state or to 
to prom to the Great Hall.|+). tapps in the cellar”. The| district courts of this state. afford a private remedy to a 
0K Seats beside ie Panierman blew the horn to an- | (Continued from page 1) In Koch v. Vanderhoog, re-; person injured by the wrong- 
oo les; four students) nounce the meals, and had for] The matter is now before the [Ported in 40 N. J. L. 619, it was] ful act.” 
St ; gore own the broken meat from|Court on the defendant’s motion |®¢!@ that the phrase, “every ac-| Using the norm enunciated in 
it “a ; : i al ss ree tables There were a con-|to strike the State of Demand, iverd pt "y pos aac Rls ge ol I the above cases, it becomes ap- 
A. I ed ad purple siderable number S other ser-|on the following grounds: ips Z oe me ai vata parent that this action is not 
5 OF nceluding a Washpot. This : ce ’ | Statutory penalties. penal in its nature but one con- 
a ie needaesa ets iresque title was for the 1. The plaintiff's pretended} The primary inquiry, there- | ferred for the purpose of afford- 
oe GEN Re See who furnished the tables|C4Use of action is a suit to re-|fore, is, does this action consti- ling a remedy at law to persons 
he fl The st id- th salt. drew the beer. lit the|COVer a penalty not imposed or/|tute an action to recover a pen- | menial by havine to pay un- 
and it ¢ ue les and cleared the butterie,| 2uthorized by any law of this|alty? ee high prices. 
1.€ ne BOVE *pical menu for a week’s State | The basic test to be applied to anda —— 
Inns, sixty in dinn: ers—while not sumptuous in 2. The State of Demand is err-|determine whether a statutory | (Continued | on | page 5, col. 1) 
; d arching wo D . scope from an American view-|oneously entitled as an action in | 
j . — t bo rd ; the point—indicates that present-|tort, whereas the  plaintiff’s| 
: sher k Ked three Gav English diets are founded on/cause of action, if he has one, is 
) i a — ] and respectable precede! t.'an actilor sounding in contract. | 
: 3. The plaintiff fails to show, | 
t Bencher re = “* | Sunday: Boiled mutt broth,|as a condition precedent, a rul- T 
bowed tl 1d, | wasted heal = from the Office of Price Ad-| HE helpful collaboration of 
é Monday: Boiled mutton, broth, |Ministration < ) the maximum | our Trust Department is yours 
boiled beef and roots. legal rent for the making of will adjust- 
, Tuesday: Roast beet 5 Stee ix ne oaieien Ge te ments which bec ome necessary 
Wednesday: Legs on tintin ot comeiaiies te feats in our problematic current life. As in the past, 
fre : roasted a. ioe ee a eid our invitation to assist you continues, as well as 
g to a student in a| +hursdav: Roast beet pecesbers the friendly, efficient services that have won for 
mess idde Friday Ovsters. salt fish with ; , us the high respect of the legal profession. 
= pepe ” ani Qmge ie The plaintiff's pretended cause : ? 
4 é eres ( ae Sh POOP OD ieee te a sh th Gana a TRUST DEPARTMENT 
[penalty not imposed or author NATIONAL STATE BANK 
| ized by any law of this state. =" wee - PB - has . 
Section 205 (e) of the Emerg- | 810 BROAD ST., NEWARK, N. J. 
gs ) A eee }ency Price Control Act, provides | Member Fe MEPORRE SORMPEROE OO 
(ioe “If any person selling a com- penenemneaecnntemeamememaian 
A | nodit lates a regulation, 
5 SCI g um price or ia tia ae 
5° maximum the person 
ne VA I () R T R J \) T I U N ) \) ho buys such commodity for T I TEX WT ee 
a ¢ Ise consumption other than Hy ITLE N SU RAN ¢ E 
RA TIO J : W J E R \ E y he ¢ of trade or busi- i 
a 
of IN N a ee in New Jersey 
; eit ($50.00) Dol- | : 
a Corteret Savi ings and Loan Association provides rs or fo the amount tie 
hell 2-548 @ safe and profitable investment for trust funds by which the consideration ex- Tais Company, operating throughout 
— in Yew Jersey. Why not investigate this offer of ceeded the applicable maxi- the State of New Jersey, is engaged solely 
——_ a sound investment and attractive dividend! rice, whicheve1 the in the insurance of titles to real estate. 
— | g te is easonabie at- ; . 
¢ CURRENT RATE OF DIVIDEND 3% | torney’s fees and costs as de- oe MntnNyS Hh GES & yeomege, 
; 78 aie einen an ° nen | termined by the court. For the competent and cooperative service In 
in sine ACCOUNTS INSURED UP TO 85.000 | purposes of this section the} examining, insuring and closing titles. 
_* ASSETS OVER 10 MILLION DOLLARS | payment or receipt of rent for iH 
® 11.000 MEMBERS pennants SOEEHS oe | Largest and most complete title 
= | modations shall be deemed the | l plant in New Jersey 
| buying or selling of a commod- | | ‘a 
ity, as the case may be. If any i] Y y 
e CARTERET SAVINGS 9) S2°08 eke | New Jensey REALty 
==> te violates ¢ a regulation, order, or TITLE INSURANCE co. 
Sy AND LOAN ASSOCIATION | maximum prices, and the buy- 
AND STREET « NEWARK. N. J | er is not entitled to bring suit 830 BROAD ST. ¢ NEWARK, N. J. 
Ew Ji RSE 866 BROAD ST ‘ : i per ey oe or action under this subsec- 
=e “New Jersey's Largest Insured Association” tion, the Administrator may oe 
bring such action under this 

































































0.P.A. Notice Requirements 



































subsection, on behalf of the 
United States. Any suit or ac- 


—__ | 


action is an action for a penalty, 
or no was stated by the Supreme 
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0 TEMPORA! 


You will usually hear it put by lawyers in 
thus: not half the men of the supreme and chancery 
measure to the standard cut for those benches in the 
of New Jersey’s courts. The golden From the seamless web 
of history, shear off the quarter century from 1887 to 1912; and 
from the court of chancery, you will be taking in great years under 











an O Tempora vein 


Ss now 


court 
rolden 


age 


ize? 





three chancellors culminating with the ablest, Mahlo Pitney 
(who sat as chancellor from 1908 to 1912); and from the Supreme 
Court you will take in years while Beasley was Chief Justice fol 
lowed by C. J. Depue, C. J. Magie and (‘for eleven year that is, 
through 1912) C. J. Gummere—not to recall the umes of their 
able colleagues of lesser position 

The deficiency of today that is left unspoke common to 
the lips of all lawyers of the state. It is their essential complaint 
Yet how much does the public know of it 

Governor Edison did the upper courts a great service in sig- 
nalizing to the state by the only appointment thereto that can be 
called his own (a good appointment)—that the highe UI vere 
being looked at with askance when they pass upon politicians and 
political issues. But a sifting of the reports will der ite that 
cases of those sorts come up but seldom. Integrity those mat- 
ters is much; but more is sought 

Nor is it that our benches lack a pragmatical sense. Of that 
quality—needed in the fullest of measures—the appointi power 
has not deprived us. However, to the highest courts is left the task 
in the common law, not only of dealing with the matte hand 
but of projecting the direction to which the law must thence- 
forth hew 

Nor is it, entirely, that lawyers are thinking our benches lack- 


ing in scholarship, at best an inferior virtu withal a necessary 


One who Knows not the seeds of common law doctrine planted 


one 


in early England from whence has sprouted the st vigorous 
legai system the world has seen, is not qualified to shape the law 
today. But more than from the past, must one have learned from 
the present, leading scholars. Justice Rossman (of the highest 


trv’s able judges 


luncheon, 


court of the State of Oregon and one of the coun 
was talking of that over an American Law 
saying that every judge on his court had in his chs 


Institute 


dex to Legal Periodicals. He was wagered that yt one W 
Jersey's supreme and chancery courts had it or used it. It may be 
wondered how many members of our major benches are even 
aware of the great repository of legal research and ideas that 

unlocks—a repository stored up in the past thirty years or so in 
perhaps a dozen major periodicals and ranging over the law with 
a by and large excellence only equalled by a half dozen texts 
Even had our judges this Index, they would not have the period- 
icals in the inadequate libraries available to the most of them in 


New Jersey. 

A law teacher at that luncheon said he supposed our 
all had at hand the hack work of the commercial houses 
cyclopedias and annotations. In rejoinder he was told of one sit- 
ting in the so-called “back row” of our Court of Errors and Ap- 
peals, who recently, with that admixture of finality and querul- 
ousness only attainable through years on the bench, cut upon 
counsel (who had cited the work—then one-third published) 
“What is American Jurisprudence?” Counsel, wrapped up, 
not to hear. Again, the question came—“What is America: 
prudence?” He was given no answer 

Incidents, such as the last, are trivia. To the law scholar, let 
there be left the role of legal historian; and not to the judge, the 
role of recording the scholar’s progress. In fine, truckmen are not 
wanted on the bench, to move the dustheaps of decisions anda 
ideas from one age to the next. To scholarship, there must be 
added vigorous imagination and originality. 

The grace and lucidity of Cardozo’s style, the noble phrase of 
Beasley, the picturesque words of Jessel, Master of the Rolls or of 
Learned Hand—these are but adornments. On other hand} 
there is the lowly workman who, not stopping to dig out the pith 
of precedents, so litters his opinion with quotations from them 
that it would seem that he might have been dictating thus to his 
stenographer: “The facts are these. (Miss—, take in the first two 
paragraphs of this brief). It was said in the case of (here’s the 
citation. Take in this page from this book). It was also said in the 


judges 
the en- 


seemed 


Thrice 
JUurls- 





+1, 
wne 











DIGESTS OF RECENT 
OPINIONS 


Continued from page 2) 


BAR ASSOCIATION 
NOTES 





| the question whether the 22 foot 
|strip was a private lane or pub- 
lic highway it had no evidential 
value. Scaturchio vs. N. Y. Susq. 
& W.R.R. Co., 10 N. J. Misc., 528 
and Robertson vs. Meyer, 59 N. J. 
Eq. 366, 370 illustrate the point. 

The court charged the jury 
{that the burden of proof was on 
the defendants to satisfy them 
that this road or street has not 





Essex County 


A reguiar meeting of the Es- | 
sex County Bar Association will | 
be held on Monday, April 5, at 
8:00 P. M. sharp in the Library | 
of the Association at 744 Broad | 
Street, Newark. 


Col. F. G. Munson, Chief of the 
Service Division of the Office of} 


Dependency Benefits at 213/been open since 1873 continuous- 
Washington Street, will speak! ly and used at any one time dur- 


ing a period of twenty years”. 
This was error. The burden was 
on the plaintiff, technically at 
jleast out of possession, and de- 
manding possession, to prove its 
right to the same, and in this 
case to prove the elements of a 
dedication to public use by un- 


on the legal phases of the recent 
saboteur trial. Col. Mun was 
on the prosecution staff of that 
dramatic trial. 


son 


The Committee on the Unlaw- 
ful Practice of Law has prepared | 
and had introduced in the As- 
sembly a bill to prohibit the un- 


® . : + interrupte public passage for 
!lawful practice of law. Unlike nterrupted public passage ) 
ss ’ many years. 
|former bills its enforcement lies . : 
. | Reversed and a venire de 


principally civil sanctions to| 
be imposed after complaint and| 
trial in the District Courts. The | MUNICIPAL CORPORATIONS— 
proposed act will outlined at} Ordinance passed by Commis- 
thi and resolution| sioners of Union City, in the 
it will be offered County of Hudson in conjunc- 
Association tion with the governing bodies 

of adjoining municipalities, as 

a war measure, requiring the 
closing of drug stores at spec- 


novo 


be 


meeting a 


S 


Ic 


* 


approving 


action by the 


Lawyer's Club of Bergen County 


There will be a regular meet- ent , : , 
; a > ; ific hours in the evening is a 
ing of the Club on Friday, April é, 
: : —— reasonable and lawful exercise 
2, immediately after lunch, at 


of regulatory powers conferred 
by statute. 

STATUTES — RS. 50:52-1 pro- 
viding that nothing therein 
shall be construed to author- 
ize or empower the governing 
body of a municipality to lic- 
ense or regulate any person 
holding a license or certificate 


Field Club 
Master, N. Demarest 


Campbell will 


ritanl 


DE tne fue 


S ificates will be 
presented to the 13th President, 
Charles Savo1 and the 10th 
Schmid, Jr 


la 


Ss 





-reside Francis G 
Francis A. McEnte: issued by any “agency of the 
Secretarv state” must be construed in 
7 connection with regulatory 


powers properly, and neces- 


Monmouth County Bar , Spine 
sarily, bestowed on municipal- 


Judge Milton P. Kupfer, for-| ities, in the interest of public 
mer professor of law at Colum- health and safety. 
bia University and at present.|New Jersev Supreme Court 


secretary of the Appellate Divi- Spiro Drug Service. Inc. and Nea 





sion of the Selective Service Spiro, Prosecutor, vs. Board o 
Board of New York City, proved Commissioners of Union Cit 


Defendants 
March 22, 1943 
On Certiorari 
For the 

Ockford 


an interesting speaker as he ad- 
dressed the members of the 
Monmouth County Bar Associa- 
t on the “Selective 
Service and the Lawyer,” at their | 


ion subject, prosecutors 


dinner-meeting at Joseph's Res-|For the defendant: Nicholas S 
taurant, Monmouth Road, March Schloeder 
25th Parker, J 
. aa he attack is on an ordinan 
A gathering of about 35 mem-| . om rs eS ee 
; ; of Union City, identical atis 
bers turned out to hear the ‘ ii et poe co) ames 
‘ ” mutandis, with ordinances con- 
noted member of the New York > d Phan 
temporaneously nacte by a 
Bar Association, who spoke] ee ee : 
rumber of other Hudson County 





strictly “Off the Record’ on a} : : oa 

' |municipalities, relating to drug 

subject which is most vital to]""~’r* aM bes ‘ose Aehage Recast 
|stores, and fixing closing hours 





he profession Monday to Friday inclusive at 
During the business session,|}10 P. M., Saturday at 11 P. M 
which was presided over byjand Sunday at 9 P. M. and pro- 
Judge Jacob Steinbach, Jr., of|viding a penalty for violation 





Long Branch, association presi- | The corporate prosecutor Spiro 
dent, the members paid high/ Drug Service operates a ense 
tribute to the late United States|drug store in Union City. with 
Commissioner James D. Carton,|two registered pharmacist 





where are 


drugs dispensed, and miscellan 


prescriptions 


of Asbury Park. one-time presi- 
dent of the group as the Mem-| 






orial Committee made its report} eous merchandise sold, as usual 
on the passing of the esteemed/in the present day. The prose- 
member of the Bar who died|cutor urges (1) the ordinance is 
suddenly a few weeks ago. ultra vires (2) it is unreasonable 

President Steinbach took the|as interfering with a lawful bus- 


iness and (3) it 
the Fourteenth Amendment 
the federal constitution 

The ordinance is not ultra vir- 


nor 


opportunity to congratulate 
Judge John C. Giordano on his 
re-appointment the Mon- 


mouth Common Pleas bench 


>f 


to 








ease of (now take in this citation and this page). Therefore. I 
hold .. .”—an opinion entirely lucid except the word “therefore.” 

The O Tempora plaint a womanish one. But it tells of that 
which should be told and acted upon. Not only are there needed 
for the highest benches, integrity, practicality and scholarship. 
But there must be sought men of vigorous intellectual competence, 
men sensitive to the great course of the common law.—in a word. 
the outstanding legal talent of the state. 

Alfred C. Clapp 


1S 





is in violation of 








es. Prosecutors argument op 
point rests on the reservat; 
R.S. 40:52-1 relating to 

by municipalities, provic 
nothing in that chapter 
construed to authorize 
power the governing body 
municipality ot license 


























late any person holding ei! ] 
cense or certificate issued 5 ver 
“agency of the state”. Thi 77tl 

be construed in connec’ io; C Y 
the regulatory powers opr 9 

and necessarily, bestowed ¢ A 
municipal government _s 
interest of public he : 


rad 


safety. R.S. 40:52-lg gi r 
icipalities power to licens has th 











regulate a number of ac 
kinds of business “and A e 
kinds of business con 4 rde f 
the municipality ot! t 
herein mentioned”. Ti re 
ture never- intended m 
municipalities of norn.al é W 

tions of reasonable 

within their limits, of Sta, oe 
censees. bey i 
Nor is the ordinance 3 : 
able. It is entitled “An ordi ~ ; 
fixing the closing ho 7 
stores in the City of Ll 8 
in the County of Hu we 
in the preamble recit é. . 
ency conditions due 
and consequent sh C 
clerks, and a reque | 
operators of all local d-ug T P 
Paragraph one fixes t 
a rer 
ial 
a th 
al 
ni 
yt ul asonable aj 1e1 
he evidence hic \ t 
© ) 
to 
auc el 
ai 
ces 
. eS 














Ty 

inc, 
mar Te T ‘ 
man le ] 13: 

If, as in Wagma 4 r 
102 N. J. L. 492, a om 
auctions of jewelry , 
an ‘ : isdi 
between 8 A. M. anc } 
not unreasonable, - 
hours stated in the — 
inance are not. i 

ADL 
he argument as ; 

T m é ders 
tionality requires lit ms 
No constitutions —— 
cited; the 
ancient aw 
isting al W1SE 
day law, as analog 
no merit to this po 


Writ 


~ LEGISLATIVE 


dismissed . 
inist 








NEI 


torn 





EXECUTIVE SI «slit ‘een 
In the Executive S 
the Senate, the fol : 
inations were confi 1S1S 
JAMES J. GAVIN F 
to be Clerk of $ vver 
Court, to  succe r 
Bloodgood »bler 
WILLIAM J. MORR d 


to 


Hackensack, 
of the Commissio! 
to succeed hims 
ALEXANDER M. 
Paterson, to be 
Court of Comn 
Passaic County 
Robert H. Davids 
ASSEMBLY 
The following bills ¥ 
duced in the Asse! 
A-274 Saskel. To 
borough attorn¢ 
either counsellc 
attorneys of ten 
ing. 
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Montclair Ce; 
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Current Decision 


ntinued from page 3) 


Inited States 


Senate 


Claflin v. Houseman, supra 


Gauthier v. Morrison, 232 U. S. 
Grubb v. Public Utilities 


452; 
Commission 281 U. S. 470. 


II. 








—— 





; Old Days of Law 





(Continued from page 3) 





eggs, puddings or whitings, o 


r 


that the season had been theirs 
since time immemorial, and it 
was their privilege to do with it 
as théy wished. As to the organ- 
ized gambling, which was the 


eral consternation, and a hot re- 
ception was planned. Two cooler 
heads among the students called 
upon the mayor to caution him 
particularly against bearing his 









which dealt with the 
y Price Control Act re- | 
the type of action). — 
Jt with as “actions to}/™ 
amages.” 


mittee stated further | 


ns to Recover Damag-| 
actions have proved 

the enforcement 
regulatory statutes, | 

the Fair Labor Stand- | vised Statutes 
both to relieve the} 

of a part of the 


in 


nent 


an action at law. 


The State of Demand is er- 
|roneously entitled as an action 
tort, whereas the plaintiff’s 
(S. Rep.  henagpas of action, if he has one, is 
‘ong. 2nd Sess. P. 9). jan action sounding in contract. 

It is fundamental that this is 
an action arising ex contractu 
'and not ex delicto. However, this 
is an objection going to the form 
and not the substance and does 
not affect the cause of action. 
Under Section 2:32-46 of ‘the Re- 
of New 
this action should be entitled as| 


Jersey, 


Montclair Center 


iitial violations. 


maged to 


wfully 


by 
high 


having 

prices.” 
for the purpose of 
ssion, that an 
205 
Price Control 
lor a 
ss an action 
’ imposed or author- 
the State of 


of 
Act 


it 


tion (e) 
is 
penalty, is 


to recov- 
laws of 


the 


« Ul 


n provides: 





Housman 9 
v. Macy 23 
E. 744, Helena 
Inc. v. Charlie’s 
132 N. J. 


nas 





authoriz- 
within whose 
isdiction actions for 
ll, to assume juris 


ti 
court, if 


ngress 


court 


tate its reg- 
tion is appropriate, | 

le< sri oe 
St take irisdiction 


deral Law 


1 
| 
| 


action | 
the } 


Federal | 


sa 


f enforcement and to} 
They | 
remedy at law to per-| 


Il. 


a condition precedent, a ruling 
from the Office of Price Admin- 
istration as to the maximum 
legal rent. 

In 
raised by 
lt to 
State 


strate 


answer to this objection 
the defendant, suffice 
that a reading of the 
of Demand will demon- 
that the plaintiff has 
clearly brought himself within 
the provisions of Section 205 ‘e) 


say 


tion of a price or rent regulation 


For the reasons stated herein, 


|the motion to strike be and the 


same is hereby denied 








The legal phases of Estate ad- 


inistration can best be handled by the 


torneys who d rew 


‘eement. 


the will or trust | 


nsistent with this policy over fifty 


vyers are now entrusted with the legal 


»blems of Estates and Trusts which we 


managing. 


| MontTcLaIR TRUST | 
tC OM PAN Y 


Watchung Plaza 


Upper Montclair 


}mas at the Inns of Court was 

notorious over the land, and e 

regularly brought the embryo ; 

lawyers in conflict with the pub- a i 

lic authorities and the govern- A lalewlent of Policy 
ing body of the Inns. 

Way back to the time of Henry 

ve SE ene, ee HE Fipenity Union Trust Company 
liked a good time as well as the "7 ‘ sae 
‘nent ome. Ged stenie decved has long emphasized to individuals 
lthat law students “shall not planning to name this institution in a 
play at dice, cardes, shoffe boord fiduciary capacity that the individual’s 
jor slypgrote under penalty of own counsel will continue to be em- 
being expulsed.” However, the . . 
students ssldcen cheyed coders ployed whenever the services of an 
from any sources. On another| attorney are required. 

occasion, a play given at the; : We endeavor to work in full harmony 
Inns was declared to hav e| and cooperate with members of the bar 
nen Sa Sey eee and our policies are shaped toward this 
|tyes into the House” Finally, | P << cae apis he 
the authorities had gone to the| end. We welcome suggestions to fur- 
length of proclaiming that the| ther this purpose, in order that our 
| celebrations of Grand Christmas|} services may be correlated to the best 
peek Phe Prego tee interests of the public which both the 
our and scandal of this society”. bar and ourselves serve. 
|The discontinuance of the an- 
| nual festivities was decreed. FIDELITY UNION 

The law students gave little 
| thought to the drastic order un- TRUST COMPANY 
| til the following Yuletide season. , Newark oe 

Then, finding the doors of the ... NEW JERSEY... 

banquet hall barred against semnennn yenenad, BapewsT seewnance 

them, they entered loud and 

raucous complaint. They argued —_aa—=- 


| 
| 
| 
| | 
} 





The plaintiff fails to show as 


bacon and beans. 
Saturday: 
ton roasted. 


of the 
son. The holiday 
regularly lasted for 
and feasts were known to con- 


period of three days. A famous 
globe trotter of the day has de- 
scribed for us an occasion of his 
arrival in the Thames at the 
| Yuletide season. “Suddenly,” he 





|} cannons 


| to inquire of a citizen. “Why” 
lexplained the latter easily, 
but a warning 
|marshall of the law temples 


lic 
1S 


‘sured, the traveler 
the 


lw 


|“Lord of Misrule” and his retinue 


After dining and wining to their 


hearts content, the students dis- 
|constitutes a separate cause Of] .teq gaily with their lady 
action, upon which the tenant friends on the dance floor. 
can recover treble the amount of Others watched a play in the 
the particular overcharge OF|theatre, or joined in the exten- 
fifty dollars, whichever be the/ i... sampling which was a feat- 
| sreater. lure of the holiday season, and 


to which the general public was 
|freely invited. The fact is that 
| the scandal of Grand Christ- 


Shoulders of mut- 


But the height of revelry each 
year was during the observance 
“Grand Christmas” sea- 
celebration 
a month, 


tinue without interruption for a 


main bone of contention, (and 
upon Which the house took a 
cut,) they declared it an excel- 
lent way for the law schools to 
meet the budget. The governing 
body refused to relent, however, 
and became the target for a 
shower of pots and pans and 
like missiles. Drawing swords, 
the unruly mob forced the doors 
and riotously took possession of 
the hall. The customary Lord of 
Misrule was elected, and with a 
lieutenant and helper, went that 
midnight to chambers to collect 


sword aloft, (the 


latter, described as a 


refused, “I will 


tendants for his life. 


traditional 
symbol of civic authority). The 
“stately 
object for a curious eye” curtly 
hold up my 
sword,”he snapped, “and see who 
dares take it down”. In the sub- 
sequent riot at the Inns, he was 
deprived not only of his sceptre, 
but of his dinner also, and was 
compelled to flee with his at- 


The Lord Mayor now took his 
grievance to the ‘ting, to settle 
once and for all the authority of 





| says “T heard a shot of double 
. so terrible that it 
|}darkened the whole air.” About 
|to flee what he conceived to be 
| Civil War, he summoned courage 


“it 
shot to the 
to 
| prepare the dinner.” Thus reas- 
approached 
gates of the legal quarter 
here he was met by a friendly| umult finally attracted the Lord 


ent. 


if at the 


gunner was a robust blacksmith, 
armed with a huge hammer, and 
in a short moment the door 
came crashing down. The loud 
London—the ancient 


Mayor of 





of the Emergency Price Control of courtiers. Invited inside, the| nemy of the students—and his 
|Act which confers the cause Of| istonished visitor found joy un-|Wwatches. The mayor commanded 
lation. lsonfined. and was served “like|the Lord Misrule to come for- 
IV. a prince, with tender meats,|ward, which the latter surlily re- 
There is no authority in the weet fruits and dainty delica-|fused to do. As a further mark 
statute or regulation to support] -jes, confectioned with a curious| f disrespect, he refused even to 
the demand for cumulative pen-|cookery. At every course the| off his cap in the august Pres- 
| alties. trumpets blew the courageous} nce, whereupon holberds were 
The plaintiff in this action is|pjast of deadly war with noise| hortly singing in the air and 
suing to recover fifty dollars for| of drum and fife. and the sweet|the students were thoroughly 
each separate monthly rental harmony of violins, sackbuts, re-|worsted. With their principal 
yvercharge. Clearly, each sepa- | eorders and cornets. I assure] eader in jail, and the neces- 
rate monthly overcharge by the/yoy” he continues in the pic- | sary contributions not forthcom- 
defendant landlord constitutes a turesque style of the day, “T| ing Grand Christmas for once 
separate and distant violation Of|janeuish for cunning to ripely|Wwas a much subdued holiday. 
the regulation and gives rise tO| describe what I saw.” | Tilts with the Lord Mayor of 
a separate and new cause of Young William Whitestone and | London were far from infre- 
action. _|his fellow law students made the|quent. The law students con- 
The language of Section 205) ,5.+ of the annual festivities, |sistently resisted any outside au- 
‘e) clearly contemplates that the The tables in the Grant Hall | thority over the Inns. notwith- 
damages to be awarded to the|,....6q beneath a vast assort-|standing that the legal quarter 
consumer, purchaser or tenant ment of dishes. including such|was within the jurisdiction of 
are to be calculated upon the|+iq_hits as roast swans and larks.|the city, and after a while, few 
basis that each separate viola- 


mayors cared to try out the is- 
sue. Knowing themselves to be 
persona non grata, successive of- 
ficials took care to give the habi- 
tat of the law students wide 
berth. But on one occasion, it is 
reported, an incumbent mayor 
so forgot himself as to accept a 
|perfunctory invitation to dine at 


a contribution from each stud- 


At each door a jarring note 
was sounded upon a horn, and 
second blast those 
within did not display commend- 
able zeal to open, the lieutenant 
roared, “Give fire gunner!” The 


the City over the Inns. But the 
king, unmoved, sent him to the 
courts, where the injured dignity 
had the least desire to try out 
an issue against hundreds of 
budding lawyers, before judges 
who were themselves graduates 
of the Inns. A short time later, 
however, the Lord Mayor man- 
aged to get sweet revenge. A fire 
breaking out at the Inns, the 
irate official halted fire carts 
clattering to the scene and turn- 
ed them back. The students, ac- 
cordingly, had to attack the 
flames themselves, which they 
did lustily with barrel after bar- 
rel of beer. But it was their grief 
to have to reckon later with the 
brewer for the cost. 

Rivalling the celebrations of 
Grand Christmas were the 
great Masques, usually staged in 
conjunction with the doings of 
royalty. The law students hired 
the best writers of the day to 
plan and stage these masques 
for them. But first they joined 
in the huge cavaleade which 
rolled through the streets of 


|London, likely having a place of 


(Continued on page 7, col. 2) 
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PREPARATION OF TAX RETURNS AS OCCUPATION 


Court of Errors Rules 


(Continued from page 1) 
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in this court. By 
lagreement of parties, an 
abridgement of the foregoing 
may be printed in lieu thereof. 
The state of case shall be print- 





police officer, at the bar’s re-|eq in clear type (never smaller 
visited the Lowell office |than small pica or 11 point) ade- 


|quately leaded on good opaque 
/and unglazed white paper, on 
|; pages seven by eleven inches in 
size, with a large margin, num- 
bered consecutively, and having 
jevery tenth line on each page 


of the|numbered, and shall consist of 


service | not more than 400 pages to any 


it would answer|one volume. The date of filing 
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each paper shall be stated at the 
'head of the printed copy. At the 
top of each page of the state of 
|}case shall be stated the subject 
matter of that page, as “bill of 
Complaint”; “declaration”; ‘“an- 
swer”; ‘plea’; “charge to jury”; 
“judgment”; ‘exhibits’; or the 
like, with respect to evidence, the 
name of witness and 


the 

















whether the examination is di- 
rect, cross or re-direct. An in- 
dex of contents shall preface 
the state of case, referring to 
| the page of the direct 
lcross and re-examination of 
feach witness and of each plead- 
ling, exhibit, or other paper 
printed 
|Rule 19, Revision of 1907 
23. At leas e€ lays before 
cause is moved, the attorney or 
licitor of the moving part 
hall serve up tne attorney 01 
licitor of the adverse party | 
three copies of the points or 
which he means to rely ha 
citatk »f the ithorities to be 
sed the argumer hich 
( Wes Snali € tec c- 
scribed for the state of the case 


The brief shall be printed in 
such a manner as to suggest as 
little emphasis as possible by the 
use of italics and bold faced type. 
New Jersey decisions to be cited 


by the of 








ports, if officially reported nd 
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ng par three copies of |! 
points in reply ike form as 
required by the moving party 
points. When the case moved 
eighteen copie f each of said 


points shall be furnished to the 
clerk. Causes may be submitted 
on such points and citations of 
authorities, without oral argu- 
ment, in the manner prescribed 
in Rule 38; provided, that when 
cases are so submitted the 
points relied upon by the mov- 
ing and by the adverse party as 
above required on oral argument, 
shall be served fifteen and ten 
days, respectively, before the 
time limited in Rule 38 for the 
submission of causes on briefs, 
without oral argument. (Rule 20, 
Revisions of 1907, amended 1928). 
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